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AustrAliA
Authorisation to Be required 
for Offshore Work
(July 30, 2013)
Australia recently enacted legislation that 
will require all foreign offshore workers to 
hold a visa granting work authorisation. A 
new offshore worker visa will be created 
to accommodate the new requirement. 
The legislation is expected to take effect 
in early 2014. 

Currently, foreign nationals are not 
required to hold a visa to work on rigs, 
platforms or vessels not connected 
to the Australian seabed, or to work 
on vessels involved in pipe-laying 
activities. Such work is considered 
outside of Australia’s Migration Zone 
– the area in which the country’s 
standard immigration rules apply. 

The legislation will expand the 
Migration Zone to encompass most 
offshore work and, as a result, foreign 
workers on a seismic or pipe-lying 
vessel operating in Australian waters 
will require work authorisation, even 
if the vessel is not connected to the 
seabed. This will apply to geophysicists 
conducting a seismic survey and to 
support staff on the vessel, such as 
on-board cooks, cleaners and so forth. 
The legislation was enacted in response 
to a May 2012 Federal Court decision 
that held certain vessels installing 
offshore pipelines to be outside the 
country's Migration Zone. 

The visa created by the legislation will 
be the only category available to foreign 
nationals seeking to work on Australian 
resource installations, such as oilrigs 
currently included in the Migration Zone, 
or on seismic or pipe-laying vessels. The 
government is expected to release details 
about this visa at a later date. A grace 
period is expected to allow employers 
and current foreign offshore workers to 
obtain the offshore worker visa once it is 
available. 

The new legislation will also allow 
the Department of Immigration, 
Multicultural Affairs and Citizenship and 
Fair Work Australia inspectors to enforce 
compliance with labour and immigration 
laws at offshore facilities, which is not 
possible under current law when the 
offshore work is conducted outside of 
Australia’s Migration Zone.

PhiliPPines
initial Visa-free stays 
extended to 30 Days for Most 
Foreign nationals
(July 31, 2013)
From August 1, nationals of 151 countries 
can enter the Philippines and be granted 
an initial stay of 30 days, up from 21 days 
currently, following a joint announcement 
by the Bureau of Immigration, the 
Department of Foreign Affairs, and 
several other agencies. 

Nationals of Brazil and Israel will 
continue to receive an initial stay of 
59 days in line with existing bilateral 
agreements with the Philippines. 

All visa-exempt nationals must present 
an onward ticket and a passport which is 
valid for at least six months beyond the 
contemplated stay in order to avail of the 
exemption. The initial 30-day stay can be 
extended while in the country. 

CzeCh rePuBliC
Fast-track Visa and Work 
Permit Programme is 
expanded
(July 31, 2013)
A pilot programme that fast-tracks visa 
and work permit applications has been 
expanded to include visa-exempt nationals 
on local payroll, including intracompany 
transferees and local hires operating in a 
management or specialist capacity.

Previously, the fast-track process 
was only available to intracompany 
transferees and secondees who remained 
on foreign payroll.

The programme offers eased document 
requirements for all applicants, including 
a sworn declaration from the sponsoring 
company attesting to the applicant’s 
educational and professional qualifications 
in lieu of a legalised educational 
certificate. Fast-track processing times are 
ten business days for work permits and 30 
calendar days for long-term work visas. 
Standard processing times are typically 70 
days for work permits and 60 to 90 days 
for work visas.

Czech sponsoring employers must receive 
permission from the Ministry of Industry 
and Trade to benefit from the fast-track 
programme on behalf of foreign workers 
who will be placed on local payroll. The 
Czech sponsoring employer must show 
proof it has met tax, health insurance 

and social security obligations and must 
have employed at least 50 workers for the 
previous three years (with a minimum 
of 20 for the previous three years for 
start-up IT companies). Companies in the 
manufacturing sector are required to show a 
minimum of CZK 50 million in long-term 
tangible assets. Companies in the business 
support services, IT, software and research 
and development fields will have to show a 
minimum of CZK 35 million paid out in 
salaries to workers over the past two years.

The Ministry of Trade has yet to 
confirm whether fast-track processing will 
be available for assignments under three 
months or for dependent applications.

COlOMBiA
Government introduces 
Further Changes to Visa 
regime
(July 31, 2013)
The Colombian Ministry of Foreign 
Affairs issued a new law that has 
introduced further changes following 
the restructuring of the country’s visa 
regime in June. Highlights of the new law 
include electronic filings for all visas and 
additional requirements for work visas, 
change of status applications, a minimum 
passport validity for all visa applicants 
and a maximum age for dependents. All 
changes take effect immediately. 

Change of status permitted for all visas. 
Foreign nationals may now enter Colombia 
in tourist status and apply for business, 
residence or work visas in-country. 
Previously, all foreign nationals were 
required to obtain visas in these categories 
directly from a Colombian consulate prior 
to travelling to Colombia. 

Approval from professional entities 
no longer required for visa applications. 
Certain professionals (such as attorneys, 
businesspeople, engineers and scientists) 
have typically required an approval from 
the Colombian entity that regulates 
that profession in order to obtain work 
authorisation. This approval will still be 
required to work in Colombia, but it will 
no longer have to be presented as part of 
the visa application. 

Additional financial requirements 
for work visas. Colombian sponsoring 
employers will have two additional 
financial requirements for temporary 
work visas under the TP-4 visa category. 
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Companies will now need to present 
the previous year’s tax return and the 
previous six months’ bank statements 
with a minimum average balance of 
approximately USD 32,000. This 
amount represents 100 times the monthly 
minimum wage established by Colombian 
law. The MFA may waive this requirement 
or require fewer bank statements for 
newly-established companies. 

Maximum age for dependents estab-
lished 
Foreign nationals can sponsor dependent 
family members up to 25 years old, and 
over the age of 25 when the dependent 
is disabled and financially dependent 
on the principal visa holder. There was 
no previous rule regarding the age of 
dependents. 

Electronic filings implemented
The government has implemented 
streamlined electronic procedures for all 
visa and renewal applications submitted 
to the Ministry of Foreign Affairs (MFA) 
in Bogotá or to a Colombian consular 
post. The former procedure required 
visa applications to be sent by mail to 
a Colombian consular post or filed in 
person by the applicant or third-party 
representative. Renewal applications 
were also filed in person at the MFA 
office in Bogotá by the applicant or 
third-party representative. 

The MFA will have up to four days to 
approve or deny an application following 
the electronic submission. MFA officials 
in Bogotá and consular officials abroad 
will, however, have increased discretion 
to request that the applicant appear for 
an interview. Applicants for renewals who 
require same-day processing can apply in 
person at the MFA in Bogotá. 

Thirty-day period to amend visa. 
Applicants will have up to 30 days to 
request the amendment of a visa issued 
with errors. If errors are not corrected 
within this time frame, the applicant will 
have to request a new visa. 

Minimum remaining passport 
validity established. All visa applicants 
will be required to hold a passport 
with a minimum remaining validity 
of six months. There was no previous 
requirement for remaining passport 
validity, though, in practice, most 
immigration officials required a minimum 
remaining validity of three months. 

Study allowed under certain visa types. 
Holders of the following visas will be 
authorised to study in addition to the 

activities authorised by their respective 
visa type: NE-2 (business related to 
the Pacific Alliance trade bloc), NE-3 
(representatives of foreign government 
institutions), TP-1 (miscellaneous – 
family members of diplomats, crews 
of cinematography projects), TP-4 
(temporary work), TP-5 (religious) and 
TP-7 (self-employed individuals, retirees 
and property owners). Previously, visa 
holders had to apply for a student visa to 
study in Colombia. 

MERCOSUR residence permit issued 
for longer validity. The MERCOSUR 
residence permit, introduced in March 
2013, can now be issued for up to three 
years, up from two years. The residence 
permit is available to Argentine, Bolivian, 
Brazilian and Peruvian nationals.

ChinA
Government issues Finalised 
regulations to implement 
new immigration law
(July 31, 2013)
The Chinese government has released 
finalised regulations implementing the 
new Exit and Entry Administrative Law 
that will take effect September 1, 2013. 
The regulations differ in a number of 
ways from the proposed regulations that 
were released in May. The new regulations 
do not answer all of the outstanding 
questions about the new law, but 
additional guidance is expected within 
the next few months. 

Illegal residency will be defined as 
situations where: 1) foreign nationals 
remain in China beyond the period of 
time allowed on a visa, residence or stay 
permit; 2) visa-exempt nationals exceed 
their period of authorised stay and do not 
secure appropriate residency documents; 
3) foreign nationals stay or reside in an 
area other than that approved by their 
documentation; and 4) “other illegal 
residency circumstances,” which have yet 
to be defined. 

There will be new visa categories 
for highly skilled individuals whose 
expertise is in demand in China (R visa), 
commercial trading (M visa), family 
reunion (Q visa), and dependents (S visa). 
In total, China will feature twelve visa 
categories, up from the current eight. 

The F visa currently used by business 
visitors will be used for exchange, visits, 
research and other relevant activities, 
while the new M visa will be used for 
commercial trading visits. The S visa will 
be used by dependents of individuals 

who reside in China because of study and 
work. Eligible dependents will include 
the principal’s spouse, parents, children 
under the age of 18, and his or her 
spouse’s parents. The Z work visa will not 
be divided into long-term or short-term 
categories, as was proposed in May. 

Under the finalised regulations, 
extensions of stay obtained in China will 
no longer affect the period for which a visa 
is valid for travel or the total number of 
entries permitted by the visa. Additionally, 
the cumulative maximum length of all 
possible in-country extensions of stay will 
be equal to the number of days the visa is 
granted per entry. 

Fragomen anticipates that additional 
changes will be announced over the 
coming months and that supplementary 
guidance may be issued to help reconcile 
some of the differences between the draft 
and final versions of the regulations. 
Advance planning during this transition 
period is crucial to help avoid delays in 
application processing resulting from 
sudden policy changes. 

CAnADA
new Changes to the labour 
Market Opinion Process take 
effect today
(July 31, 2013)
The Canadian government today 
announced that effective immediately, 
Labor Market Opinion (LMO) 
applications within the Temporary Foreign 
Worker Programme (TFWP) are subject 
to additional recruitment requirements 
and restrictions on using foreign language 
skills as a job requirement. There is also a 
new $275 processing fee for LMOs, which 
applies to each position requested. The 
changes apply to applications submitted 
on or after July 31, 2013. 

Employers are now expected to more 
clearly demonstrate via the LMO process 
that job vacancies they intend to fill with 
foreign workers cannot be filled with 
Canadians. Employers are required to 
advertise positions offered to proposed 
foreign workers for at least four weeks 
before applying for an LMO. Previously, 
employers were required to advertise 
positions for two weeks. 

In addition to advertising on the 
national Job Bank website or the 
equivalent provincial or territorial 
websites, employers must now advertise 
positions using at least two other 
recruitment methods that are consistent 
with the advertising practices for the 
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occupation. If hiring for a highly skilled 
occupation, one of these methods must 
be national in scope. If the employer is 
hiring for a low-skilled occupation, the 
employer must show that it has made 
efforts to target under-represented groups 
in the labour force. 

There are new limits on using foreign 
language skills as a job requirement. 
Unless an employer can demonstrate that a 
foreign language is essential for a position, 
English and French are the only languages 
that employers can identify as a job 
requirement, both in the LMO application 
and in their recruitment efforts. 

Four questions pertaining to an 
employer’s outsourcing practices have 
been added to the LMO application form. 
It is unclear at this time what impact 
these new questions will have on LMO 
adjudications.

sChenGen AreA
regulation Changes how 
short-term stay limits Are 
Calculated
(August 7, 2013)
A European regulation taking effect 
October 18, 2013 will change how the 
maximum cumulative stay period is 
calculated for short-term non-EEA visitors 
to the Schengen Area – an issue that had 
been subject to varying interpretations 
and inconsistent application across 
Schengen countries and ports of entry. 

Foreign nationals making short-term 
visits to Schengen countries, whether 
with a visa or visa-exempt, are generally 
limited to a maximum possible stay of 90 
days within a 180-day period. After the 
regulation takes effect, border officials 
will calculate the 180-day period by 
counting backwards from the date the 
traveller enters a Schengen country. The 
length of the traveller’s proposed stay plus 
the duration of all prior stays within that 
180-day period must equal 90 days or less. 
Days spent in the Schengen Area under a 
residence permit or long-stay visa will not 
count against the 90-day maximum. (Visa 
nationals may be granted a stay period 
shorter than 90 days, as immigration 
officials have the discretion to grant a 
shorter duration of stay that is consistent 
with the purpose of their trip.) 

Under European case law a traveller’s 
maximum stay is currently calculated by 
counting 180 days forward from the date 
of his or her first entry to the Schengen 
Area or from every new entry after the 
expiration of 180 days from an earlier date 

of first entry. When inspecting frequent 
travellers, border officials face difficulties 
in determining the date of first entry and 
the number of days already spent in the 
Schengen Area. As a result, travellers are 
sometimes unexpectedly denied entry by 
Schengen countries for exceeding the 90 
days within a 180 days limit. The greater 
clarity provided by the new regulation 
would become increasingly important if 
the European Union adopts a proposed 
electronic entry and exit tracking system. 

Passport Requirements for Non-EU 
Nationals 
The regulation also formalises passport 
requirements for non-EU nationals 
travelling to the Schengen Area. Travellers 
must present a passport issued within 
the previous 10 years and that is valid for 
at least three months after a traveller's 
intended departure date. The regulation 
should not have a significant impact on 
travellers, because similar requirements 
are already in place in most, if not all, 
Schengen countries.

BelGiuM
More stringent Permanent 
residence rules for eu 
Citizens and Families; 
Antwerp Proposes Fast-track 
registration Programme
(August 7, 2013)
Tighter Permanent Residence Rules for 
EU Citizens and Families 
EU nationals and family members of 
Belgian or EU nationals must now reside 
in Belgium for five uninterrupted years 
before they can qualify for unconditional 
permanent residence, in the form of an E+ 
or F+ Card. Previously, three uninterrupted 
years of residence was required. 

The extended residence requirements 
took effect July 11 and apply to all EU 
nationals and family members of Belgian 
or EU nationals living in Belgium who 
had not obtained permanent residence 
as of that date. There are no transitional 
measures for current foreign residents. 

Fast-Track Registration Programme in 
Antwerp 
The commune of Antwerp is proposing a 
fast-track registration procedure for non-
Belgian nationals. For an additional fee of 
approximately EUR 277.50, the “Speedy 
Pass” would provide an expedited and 
less cumbersome registration process. 
Additional details of the programme are 
not yet available, but it would primarily 
aim to benefit non-Belgian workers.

AustrAliA
employers Begin to see 
impact of subclass 457 
Changes
(August 9, 2013)
On July 1, 2013, Australia implemented 
several changes to its Temporary Work 
(Skilled)(Subclass 457) visa programme, 
including tougher visa criteria and 
increased compliance monitoring for the 
programme. Since July 1, the Department 
of Immigration and Citizenship (DIAC) 
has issued additional guidance on the 
changes, and employers have begun to 
see their effect. Perhaps most notably, 
processing times for 457 applications are 
currently averaging around four to six 
weeks, far longer than the previous average 
processing time of one to two weeks. 

Transitional Measures for 457 
Applications Submitted Before July 1 
When they took effect, the new subclass 
457 rules applied retroactively to cases 
submitted but not decided by July 1. 
However, DIAC has since announced that 
certain prior rules will remain in effect for 
applications that were pending on July 1. 

Applications filed before July 1 can 
still benefit from an exemption from 
the 457 programme’s English language 
requirements based on their occupation. 
The English language proficiency 
exemptions were curtailed by the July 1 
changes following concerns of potential 
misuse of the English language salary 
exemption. The exemptions were cut 
back also to ensure that the subclass 457 
programme’s language requirements 
are consistent with last year’s changes to 
employment-based permanent residence 
programmes. In practice, these changes 
are expected to result in more 457 visa 
applicants having to sit for language 
proficiency tests. 

Similarly, new rules that mandate a 
skills assessment for foreign nationals 
nominated in programme and project 
administrator and specialist manager 
occupations apply only to applications 
that were submitted on or after July 1. 

Tougher Standards, New Integrity 
Measures for Subclass 457 Cases 
The new genuineness test for subclass 
457 nomination applications – designed 
to ensure that an employer’s nominated 
occupation relates to a position that will 
address skill shortages in Australia – is having 
the greatest impact on employers who have 
had workforce reductions in the past. 
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Under the new test, DIAC assesses 
whether a position genuinely fits within 
the nominated occupation, the scope of 
the position’s activities, the scale of the 
employer’s business, and whether the 
salary level is consistent with that paid to 
other workers in the occupation. Using the 
new standard, DIAC will consider whether 
an employer who has laid off workers has a 
genuine need to fill the positions related to 
their nominated occupations. 

New employment contract requirements 
– which were designed to reinforce new 
restrictions on placing 457 visa holders at 
the worksites of unrelated businesses – are 
adding to the time necessary to prepare 
Subclass 457 cases. 

Market salary evidence is now 
required for positions with salaries under 
AU$250,000 (previously AU$180,000), 
which means cases for more highly 
paid workers will take longer than they 
had in the past. The 457 programme’s 
Temporary Skilled Migration Skilled 
Income Threshold (TSMIT) increased to 
AU$53,900, from AU$51,400. 

Subclass 457 visa holders are now 
subject to a condition that requires them 
to begin work within 90 days of arrival 
in Australia and to obtain and maintain 
any compulsory licenses or registrations 
within 28 days of their visa grant. 

Caps for New Subclass 457 Sponsors 
Employers who have been approved to 
sponsor subclass 457 visas since July 1, 
including those who applied before that 
date, are required to state and justify the 
number of nominations they intend to 
request during their sponsorship period. 
DIAC may accept fewer nomination 
applications than requested if it deems a 
sponsor’s request unreasonable. The new 
cap is similar to subclass 457 sponsorship 
limits that were in place prior to 2009. 

The long-term impact of the new caps 
on employers is still unclear. DIAC policy 
guidelines about the July 1 changes have 
not provided many details about the 
caps, though they note that in most cases 
an employer’s request will be considered 
reasonable unless the number appears 
questionable based on the employer’s size, 
its personnel turnover, or its history of 
workforce reductions. 

Other July 1 Changes 
As previously reported, the visa application 
charge for subclass 457 visa applications 
nearly doubled on July 1 and will increase 
again on September 1, 2013 to AU$1035, 
from AU$900. The nomination fee also 

increased to AU$330, from AU$85. 
All standard applications for business 

sponsorship, nominations and subclass 
457 visas (including from overseas 
businesses) are now required to be filed 
electronically, except in emergencies 
where there is a risk that the visa applicant 
will lose status.

eurOPeAn uniOn
Member states to implement 
Combined Work and residence 
Permits for local hires
(August 22, 2013)
European Union member states are 
required by an EU directive to adopt 
a single combined work and residence 
permit system for locally hired third-
country national workers by December 
25, 2013. Denmark, Ireland and the 
United Kingdom are not required 
to implement the directive. Affected 
countries must adopt a single permit 
system with a unified application process, 
which may mean significant procedural 
reforms in many EU states. 

Though they are free to do so, EU 
states are not required by the directive 
to implement a single permit system for 
intracompany transferees, workers staying 
for less than six months, long-term 
residents, seasonal workers or au pairs. 
However, the EU is currently considering 
a similar proposed directive that would 
apply to intracompany transferees. 

The directive gives member states some 
latitude to determine how the programme 
will be incorporated into their domestic 
immigration systems. As a result, 
requirements and application procedures 
may differ across member states. 

Fragomen is following the directive’s 
implementation across the European Union. 
What follows is a general summary of the 
single permit directive’s requirements. 

A Single Application Process 
The directive requires member states to 
implement a single application procedure 
for initial, amended and renewal permit 
applications. Member states must designate a 
competent authority to accept and adjudicate 
applications for the single permit. The 
adjudication of applications must constitute 
a single administrative act. Member states 
will remain free to require separate labour 
market testing requirements. 

Applications must be adjudicated within 
four months of a complete submission, 
though this time limit may be extended 
in exceptional circumstances based on the 

complexity of an application. EU states 
will be free to determine the consequences 
of untimely adjudications, however, and 
can automatically deny applications not 
adjudicated in four months. 

EU states are free to determine whether 
applications for their single permit will 
be submitted directly by third-country 
nationals or through their employers. 
EU states are free to determine whether 
applications will be submitted from 
abroad or in country. 

EU states are allowed to retain separate 
visa application procedures for the initial 
entry of third-country nationals. 

A Single Permit 
The single permit must operate as both 
residence and work authorisation. The 
permit must be in a card format and 
contain a variety of security and biometric 
features, such as the holder’s fingerprints 
and a digital photograph. The permits 
may include additional information 
related to the holder’s employment 
relationship, such as the employer’s name 
and address, place and type of work, 
working hours, and/or remuneration. 

Other than the single permit, member 
states may not require any additional 
permits as proof of work authorisation. 

Holders of single permits will be 
entitled to freely access and reside in 
any part of the EU state that issued their 
permit, though they will only be allowed 
to work at the location and for the 
employer specified in their permit. Single 
permit holders will generally be entitled 
to the same rights as EU nationals with 
regard to working conditions, labour 
organisation, education and vocational 
training, recognition of diplomas and 
degrees, and tax benefits. 

Impact on Employers 
The single permit directive was designed to 
simplify and harmonise the rules currently 
applicable in EU states, and create a more 
efficient procedure both for third-country 
nationals and their employers.

The content herein is provided for 
information purposes only. If you 
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